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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
FRANCISCO GARCIA-ZAMORA,
Defendant-Appellant.

NO. 44348
Jerome County Case No.
CR-2015-4540

RESPONDENT'S BRIEF

Issue
Has Garcia-Zamora failed to establish that the district court abused its discretion
by imposing a unified sentence of 10 years, with three years fixed, upon his guilty plea
to felony DUI?

Garcia-Zamora Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Garcia-Zamora pled guilty to felony DUI and the district court imposed a unified
sentence of 10 years, with three years fixed. (R., pp.100-03.) Garcia-Zamora filed a
notice of appeal timely from the judgment of conviction. (R., pp.106-09.)
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Garcia-Zamora asserts his sentence is excessive in light of his addiction to
alcohol, desire for treatment, family support, and strong work history. (Appellant’s brief,
pp.3-5.) The record supports the sentence imposed.
The length of a sentence is reviewed under an abuse of discretion standard
considering the defendant’s entire sentence. State v. Oliver, 144 Idaho 722, 726, 170
P.3d 387, 391 (2007) (citing State v. Strand, 137 Idaho 457, 460, 50 P.3d 472, 475
(2002); State v. Huffman, 144 Idaho 201, 159 P.3d 838 (2007)). It is presumed that the
fixed portion of the sentence will be the defendant's probable term of confinement. Id.
(citing State v. Trevino, 132 Idaho 888, 980 P.2d 552 (1999)). Where a sentence is
within statutory limits, the appellant bears the burden of demonstrating that it is a clear
abuse of discretion. State v. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing
State v. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)). To carry this burden the
appellant must show that the sentence is excessive under any reasonable view of the
facts. Baker, 136 Idaho at 577, 38 P.3d at 615. A sentence is reasonable, however, if it
appears necessary to achieve the primary objective of protecting society or any of the
related sentencing goals of deterrence, rehabilitation or retribution. Id.
The maximum prison sentence for felony DUI is 10 years. I.C. § 18-8005(6)(a),
(9). The district court imposed a unified sentence of 10 years, with three years fixed,
which falls within the statutory guidelines. (R., pp.100-03.) At sentencing, the district
court addressed the seriousness of the offense, Garcia-Zamora’s past offenses, his
failure to seek rehabilitation, and the risk he poses to the public. (6/6/16 Tr., p.28, L.20 –
p.30, L.24.) The state submits that Garcia-Zamora has failed to establish an abuse of
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discretion, for reasons more fully set forth in the attached excerpt of the sentencing
hearing transcript, which the state adopts as its argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm Garcia-Zamora’s conviction
and sentence.

DATED this 8th day of March, 2017.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General

ALICIA HYMAS
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 8th day of March, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JASON PINTLER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming___________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

1 proposed.
2
In the alternative, we would ask this
3 Court to consider a one and a half year fixed
4 sentence with a five year indeterminate sentence,
5 just allowing him a shot to program through the
6 penitentiary system and, again, a shot at that
7 treatment that he's never really had.
8
THE COURT: Thank you.
Mr. Zamora, anything you wish to share
9
10 with the Court?
11
THE INTERPRETER: Said, "I regret for what I
12 have done, and I would like to apologize to the
13 State of Idaho." He said, "I know I have problems
14 with alcohol, but I have never had treatment for it,
15 so I would like to ask you to give me an
16 opportunity."
17
THE COURT: Anything else?
18
THE DEFENDANT: No, that's everything. Thank
19 you.
20
THE COURT: All right. The Court, for
21 purposes of sentencing, does consider the four goals
22 of sentencing. Certainly, given the nature of the
23 underlying charge, protection of society is this
24 Court's primary concern. It's not to suggest the
25 Court doesn't, because it does, consider the related
28
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1 goals of rehabilitation, retribution, and
2 deterrence, but protection of society is this
3 Court's concern.
4
The Court also does consider those
5 factors under 19-2521 to determine whether probation
6 or some form of incarceration is appropriate. The
7 Court, in that regard, does consider the character
8 of the offender, the nature of the underlying
9 offense, as well as defendant's prior record.
1o
The Court has reviewed in detail the
11 presentence investigation report. Of significant
12 concern to the Court is that since 2004, Mr. Zamora,
13 you've had a significant history and, in fact, your
14 entire criminal history concerns the use of alcohol.
15 In 2004, you had two prior convictions for driving
16 under.the influence. 2006 and 2007, you had two
17 conviction_s for disorderly conduct for being drunk.
18 2007, you had another DUI. You picked up a felony
19 DUI in 2008 and then had another DUI in California
20 in 2013. You then picked up a felony DUI here in
21 this jurisdiction and then subsequently obtained a
22 felony DUI out of Twin Falls County.
23
Clearly, your -- and I understand,
24 perhaps, the lack of treatment, but you yourself
25 have had at least 12 years to recognize the problem
29

you had with alcohol. You had the ability and the
choice to address treatment on your own. Rather
than seeking treatment, you chose to continue to
drink and drive. Your behavior creates a
significant risk to the community, and there are
significant questions today, and even over the next
six months. as to whether you would be amenable to
community supervision.
Certainly, the Court notes that while you
were out on pretrial release, even subject to the
Court's restrictions not to drink alcohol and to
submit to daily blows, you managed to pick up a
further felony DUI so, certainly, I think that the
State's recommendation for penitentiary time, under
the circumstances, is appropriate.
So as to the charge of felony DUI, the
Court will impose a sentence of ten years,
three years fixed, seven years indeterminate not to
exceed ten. The Court will suspend your driving
privileges for a period of five years after release
from imprisonment. The Court. under the
circumstances, for the reasons stated, does not
believe that retained jurisdiction is or probation
is appropriate.
The Court will order total court costs.

1 The Court will impose a fine of $1,500. The Court
2 will require that you submit to a DNA sample and
3 right thumbprint, and the Court will order DNA
4 analysis restitution in the amount of $100. Credit
5 for time served is 209 days.
6
The defendant does have 42 days from the
7 file stamp within which to appeal. If the defendant
8 cannot afford the cost of the appeal, he may proceed
9 in forma pauperis. Direct the clerk to enter
10 judgment. Conditions of bail having not been met,
11 there is no bail to exonerate. Order the return of
12 the presentence reports and the deletion of any
13 electronic copies, and order the defendant committed
14 back to the sheriff for delivery to the State Board
15 of Corrections.
Anything further?
16
17
MS. DEPEW: No, Your Honor. Thank you.
18
THE COURT: All right. Thank you.
19
20
(Recess.)
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